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Grandma—What Did You Say?
By Zev Grossman and Bruce Maier

Part three of four articles on Financial 
Planning for Special Needs Families

In the initial article of this series, “If 
the Patriarchs Were My Clients,” we pro-
posed six tenets for Special Needs Family 
Planning. They were:

1. Create a written fi nancial plan
2. Create a Will and other Estate docu-

ments 
3. Choose your fi duciaries wisely 
4. Create a Special Needs Trust
5. Fund your trust
6. Create a Letter of Intent—Share 

your love
This article will focus on steps three 

and four; choosing the right helpers and 
one of the legal profession’s great inven-
tions, the Special Needs Trust.

Growing up in suburban Long Is-
land, a second generation American, it 
is not surprising (although perhaps dis-
appointing) that I did not learn much of 
the mamme loshen—the mother tongue. 
Nevertheless, my Grandmother would, 
from time to time, verbally hit me aside 
the head with one of her classic Yiddish 
expressions. These I often appropriat-
ed and found most useful on my secular 
friends. However, there was one expres-
sion that I was never able to integrate 
into a conversation, until now!

Like every good one-liner, it needs a 
setup, so permit me to digress. In our fi -
nancial services practice, one of the fi rst 
questions we ask a new client is, “Do 
you have a will?” The answer, it seems, 
is almost inevitably “no.” Most of our 
clients don’t neglect their wills because 
they don’t have the time, or because 
they don’t want to pay the legal fees, or 
even because they don’t consider it im-
portant. We have found that they often 
don’t have wills because they are afraid 
to make the wrong decision about who 
should be their fi duciaries. The fi du-

ciaries are the executor, the guardian, 
and the trustees. Clients are often afraid 
that someone they pick won’t be able to 
do the job, or they are afraid of offend-
ing someone by not selecting him. Often 
they just can’t think of anyone who they 
trust. This is particularly true when a spe-
cial needs child is involved. Well, as my 
Grandmother would say, “Di Vakst vi a 
tsibele mitn kop in dr’erd!” You grow like 
an onion with your head in the ground. 
A time comes when you must pluck your 
head out of the ground and make hard 
decisions.

Here are a few pieces of information 
to help make the decision process eas-
ier. To start, you should understand the 
different types of fi duciaries. The Execu-
tor executes your Will. He cleans up af-
ter you, distributes your assets to the 
heirs and trusts and pays your outstand-
ing bills and taxes. The Trustee manag-
es and distributes assets left to a trust for 
the benefi t of an heir, such as a minor or 
disabled child. The Guardian raises your 
child if you cannot. Choosing a Guardian 
is perhaps the most diffi cult planning de-
cision you will make. The Guardian will 
be responsible for your child until he or 
she reaches the age of majority (usually 
18). For families with special needs chil-
dren, the Guardian is taking on a commit-
ment that may last your child’s entire life.

It is important to know that your se-
lection of fi duciaries is not irrevocable. 
They can be changed and sometimes 
should be. Grandparents can become too 
old or pass away; siblings grow up and 
can take on fi duciary responsibilities; 
trusted friends move in and out of one’s 
life. In addition, the fi duciary can have 
multiple roles or just one. It may be most 
convenient and appropriate to have the 
Guardian of your child also be the Trus-
tee of his assets. However, if the Guard-
ian isn’t comfortable managing money 
or, if you feel it creates a confl ict of in-

terest, select someone else to be the Trus-
tee. Further, fi duciaries can hire help. If 
a fi duciary is not familiar with the fi nan-
cial, legal, or accounting issues of the role 
he has been tasked with, he can hire pro-
fessionals to guide him. This includes as-
sistance navigating the educational or 
governmental services available for the 
special needs child, or even emotional 
support in dealing with the new respon-
sibilities. The cost of that advice is usual-
ly paid for by the estate. 

If you are worried about offending a 
friend or family member by not selecting 
them to be a fi duciary, it is important to 
know that you only need to discuss your 
selection of fi duciary with the candidate 
of your choosing. You are not required to 
tell anyone else. If you cannot think of an 
appropriate person for any of the fi duci-
ary roles, there are professional fi duciar-
ies available, including banks, trust com-
panies, legal fi rms, charities, and more.

Finally, think about your choice of fi -
duciaries before you sit down with the 
lawyer. The lawyer’s offi ce is not the best 
place to have the argument with your 
spouse about whether your sister would 
be a better choice than your spouse’s 
brother.

My estate planning instructor taught 
me that families with special needs mem-
bers have two fears: (1) assets set aside 
for their loved one will be consumed to 
meet medical costs or (2) having assets 
will disqualify that special needs indi-
vidual from receiving government aid. A 
simple and elegant strategy for address-
ing both concerns is to create a Special 
Needs Trust, sometimes referred to as a 
Supplemental Needs Trust.

A special needs trust directs the trustee 
not to use trust assets for any purpose that 
would overlap with the benefi ts provid-
ed by government agencies. Agency ben-
efi ts usually include only the basics: food, 
clothing, and shelter. If you take a min-



ute to think about what you spend mon-
ey on for yourself and your kids, the list 
includes education, entertainment, trav-
el, transportation, hobbies, and sports, to 
name a few. It goes well beyond the basics 
covered by the agency benefi ts, and that is 
the role of the special needs trust—to pro-
vide those elements that enhance life and 
add fun and depth to every day.

Usually, a special needs trust is fund-
ed upon the death of the parents of a spe-
cial needs child. Until then, parents can 
provide what a child needs without gift-
ing assets to them. Wording in the will 
directs any inheritance for that child to 
the supplemental trust rather than to the 
child directly.

The asset threshold for disqualify-
ing someone from receiving govern-
ment aid is exceedingly low. For supple-
mental security income (SSI), it is $2,000 
(or $3,000 if married); for Medicaid it is 
about $14,500. While parents may plan to 
fund the trust upon their death, it is of-
ten a good practice to create the special 
needs trust ahead of time. That way oth-
ers, such as grandparents, have an appro-

priate place to direct their gifts. Even a 
good haul from a bar mitzvah can create 
problems, although most government 
programs usually kick in after the special 
needs individual has completed the edu-
cational programs, around age 21 or 22. So 
there is plenty of time to spend down the 
bar mitzvah gifts.

One last thought. Some clients avoid 
the trust structure by passing on all 
the assets to another child and charg-
ing them with the responsibility of tak-
ing care of their special needs sibling’s fi -
nancial needs. Divorce, college fi nancial 
aid, unemployment, or other economic 
stresses can often get in the way of that 
being an effective strategy.

Choosing fi duciaries and setting up 
an appropriate structure for providing 
for heirs is certainly a challenge. While 
mistakes can have long-lasting and signif-
icant consequences, planning correctly 
can help avoid them. A good and knowl-
edgeable attorney and qualifi ed fi nan-
cial professional can be invaluable guides 
that can help you sidestep a minefi eld of 
issues, but it is imperative that you drive 

the process. As my Grandmother was 
fond of saying, “take your head out of the 
ground” and just do it.

This general information is not intend-
ed and should not be construed or relied 
upon as legal advice. AXA Advisors and its 
affi liates and associates do not provide le-
gal or fi duciary advice or services and you 
should consult with your own qualifi ed 
professionals regarding your particular cir-
cumstances. 
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